DEPARTMENT OF REAL ESTATE
Recovery Account UNIT

StATE OF CALIFORNIA

REcovERY ACCOUNT —INSTRUCTIONS TO CLAIMANTS

RE 807 (Rev. 1/02)

INSTRUCTIONS TO CLAIMANTS

Note: In order to qualify for payment from the Recovery
Account, the claimant must protect the underlying debt
and judgment from dischargein bankruptcy. SeePart X,
Genera Requirementsand Restrictions, for further infor-
mation.

TheApplicationfor Payment (RE807A) and theenclosed
Notice to Judgment Debtor (RE 809) must be served on
the judgment debtor before the Application can be made
substantially complete.

Asexplainedbel ow, the Applicationmay beserved onthe
Department either by certified mail or personal delivery at
an office of the Department. To expedite handling of the
Application and minimize the chances of it being mis-
placed, it isrecommended that the A pplication be served
on the Department by sending it certified mail to:

Department of Real Estate
Recovery Account Unit

P.O. Box 187007
Sacramento, CA 95818-7007

PART | — GENERAL INFORMATION

. Before attempting to fill out the Application, you should
read the description of general requirements and restric-
tions contained in Part IX.

. Description of Approaches to Making An Application
“Substantially Complete.”

Asmentionedintheattached cover | etter, the Department
will have 90 days from the receipt of a “substantially
complete” application in which to evaluate the Applica-
tion, make a determination as to whether it qualifies for
payment, andif so, for how much. If the Department does
not act within the 90 days, the Application is automati-
cally denied. It isthe applicant’ s responsibility to supply
sufficient information and documentation for theapplica-
tion to be evaluated, i.e., to make the Application “sub-
stantially complete.” Under the Regulations governing
Recovery Account Applications (see attached copies of
Regulations 3101 and 3102), there are two waysto make
the Application substantially complete:

1. Meetal therequirementsof Part | of the Application
(this much is required by law), and meet all the
requirements of Regulation 3102. If these require-
mentsare met, the Department isrequired to treat the
Application as substantially complete, the 90 days

withinwhich the Department must act startsrunning,
and the Department must notify all parties of the date
on which the substantially complete application was
received. If there are any deficiencies in what is
submitted, the Department must providetheclaimant
with an itemized list of deficiencies within 15 days
afterthe Applicationissubmitted. However, inrecog-
nition of thefact that inlesscomplicated cases, not al
theinformation required by Regulation 3102 may be
necessary, the Regulations provide the following
aternative approach.

2. Regulation 3101 alows the Department to treat an
Application as substantially completeif lessthan al
the information required by Regulation 3102 is sub-
mitted, but enough information is provided for the
Department to determine whether the Application
qualifies for payment. If what is submitted is suffi-
cient, the Department will notify the parties that the
applicationissubstantially complete, and the 90 days
will start running from the date the substantially
compl ete applicationwasreceived. If what issubmit-
ted isinsufficient for the Department to evaluate the
application, the Department must provide the claim-
antwithanitemizedlist of deficiencieswithin 15days
after submission. Part 11 of the Application can serve
as aguide to what should suffice in most cases.

Note: Part | of theApplication must becompleted under

either approach.

PART Il — COMPLETING THE APPLICATION

. CompletePart | of the Application. Thismuchisrequired

by Section 10471(c) of the Business and Professions
Code.

. Decide whether to make the Application substantially

complete by meeting all the requirements of Regulation
3102, or complete Part |1 of the Application and submit
enough supporting documentation and additiona infor-
mation for the Application to be evaluated.

Note: Besuretomakeenough copiesof theApplicationand

supporting documents, sinceyou must serveacopy of
the Notice and Application with its supporting docu-
mentation on thejudgment debtor or debtors, and you
will want a copy for your own records.

The Department of Real Estate does not discriminate on the basis of race, color, creed, national origin, ancestry, sex,
marital status, religion, age, sexual orientation, or disability in employment or the provision of services.
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PART Ill — SERVING THE NOTICE AND
APPLICATION

A. OntheDepartment of Real Estate. Theoriginal Applica-
tion and supporting documentation must be served onthe
Department of Rea Estate within one year after the
judgment becomesfinal or the date on which the criminal
restitution order wasissued. Notethat the original Notice
to Judgment Debtor (RE 809) (front and back) must be
served on the judgment debtor. Thelaw allows serviceto
beby certified mail or by personal delivery to an office of
the Department of Real Estate.

1. Certified Mail. As noted elsewhere, to expedite
handling of the Application it isrecommended that it
be served by certified mail at the addresslisted at the
beginning of these instructions. Service by other
meansisrisky becauseif the Application is substan-
tially complete, but is logt, it will be automatically
denied after 90 days.

2. Personal Delivery. Service can be effected by per-
sonal delivery at an office of the Department of Real
Estate. If this option is chosen, make sure that the
Departmental employeetowhom it ishanded under-
standsthat it isa Recovery Account application. Itis
recommended that the claimant bring along hisor her
copy at the time of delivery and make sure the
employee stamps both the origina and the copy as
“received.”

B. On the Judgment Debtor(s). You must serve both the
original Notice to the Judgment Debtor (RE 809), front
and back, (enclosed after page 9 of the application) and
acopy of the Application and its supporting documenta-
tion on all judgment debtors whose activity asreal estate
licensees is the basis for the Recovery Account claim.
Service may be accomplished in three ways:

1. ByCertified Mail. A judgment debtor may beserved
by certified mail if the judgment debtor holds an
unexpired and unrevoked license issued by the De-
partment. Service is accomplished by mailing the
Notice, Application, and supporting documentation
by certified mail addressed to the judgment debtor at
the latest business or residence address on file with
the Department. Current licensing information can be
obtained by calling the Department at 916-227-0931,
writing to the Department, or accessing the
Department’s Web site at www.dre.ca.gov. If you
writefor theinformation, besureto givethejudgment
debtor’ s full name, license identification number (if
known), and the city where the judgment debtor was
last known to reside or do business and address the
inquiry to: Department of Real Estate, Licensing
Information, P.O. Box 187000, Sacramento, CA
95818-7000.

Note: Service by certified mail is effective only if the
judgment debtor holds an unexpired and unrevoked

license issued by the Department.

Proof of Service: Proof of service by this means may be
accomplished by completing the attached Proof of Ser-
vice — Registered Mail (RE 811).

2. By Personal Service. A judgment debtor may be
served with the Noticeand Application by personally
delivering a copy of each to the judgment debtor.
Personal service may be effected by any person who
is at least 18 years of age and not a party to the
application proceeding.

Proof of service: Proof of service by this means may be
accomplished by completing the attached Proof of Ser-
vice — Persona (RE 810).

3. Serviceby Publication. If thejudgment debtor does
not hold an unexpired and unrevoked license issued
by the Department and personal service cannot be
effected throughthe exercise of reasonablediligence,
the claimant can serve the judgment debtor by publi-
cation of the Notice (first page of RE 809 only)* in
each of two successive weeks in a newspaper of
general circulation published in the county in which
the judgment debtor was last known to reside. Note
that thisform of serviceiseffectiveonly if service by
the other two means listed above is not possible.
Service by publication is deemed complete on the
date of last publication.

*  Besuretoincludethe namesof al licensed judgment
debtors against whom application is being made.

Proof of service: Proof of service by this means may be
accomplished by following the instructions on the at-
tached Proof of Service— Publication (RE 812).

PART IV — RESPONSE BY THE JUDGMENT
DEBTOR

The judgment debtor has 30 days after personal service,
mailing, or final publication of the Notice is complete within
which to file a written response contesting the Application.
Any suchresponsemust beserved onboththeclaimantandthe
Department. If the judgment debtor does not file a timely
response, heor shewill havewaived hisor her right to present
objections to payment and will not be entitled to any further
noticeof any action taken or proposed to betaken with respect
to the Application.

If the judgment debtor does file a timely response to the
Application, boththejudgment debtor and theclaimant will be
given the opportunity to submit written argument. The De-
partment will notify all parties of the appropriate time to
submit argument.
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PART V — DETERMINATION WHETHER
APPLICATION IS SUBSTANTIALLY COMPLETE

The Department will notify the claimant within 15 days after
service of the Application on the Department of any deficien-
cies in the application. If there are no deficiencies, or any
deficiencies previously noted are corrected, the claimant, and
any judgment debtor who hasfiled atimely response, will be
notified of the date when the substantially complete Applica-
tionwasreceived. That dateisthedatefromwhichthe90 days
is computed within which the Department must act on the
Application. If the Department does not act within that 90
days, the Application is automatically denied.

If the Department notifiesthe claimant of any deficienciesin
the Application, and the claimant does not respond within a
reasonable period of time (whichisnot lessthan six months),
the Department will notify the claimant that the Application
must bemade substantially compl etewithinaspecified period
of time (at least 30 days after mailing of the notice) or the
Application will be denied.

Any documentation submittedinresponsetoalist of deficien-
cies must be accompanied by:

1. The certification as to the authenticity of the docu-
ments as specified in Regulation 3102(s); and

2. Proof that the documentation was al so served on any
judgment debtor who filed atimely response.

PART VI — ACTION ON THE APPLICATION

The Department will notify the claimant, and any judgment
debtor who hasfiled atimely response, of the decision on the
Application.

A. Decision to Make Payment. If the decision isto make a
payment to the claimant out of the Recovery Account, a
judgment debtor who filed a response will have 30 days
following receipt of the notice of thedecisiontofileawrit
of mandamusfor judicial review of the suspension of his
or her license(s) and license rights which would result
from a payment.

B. Decision to Deny the Application. If the decision is to
deny payment on the Application, the claimant may
pursue the Application in court. To do so, the claimant
must file the application with the court not later than six
months after mailing of the notice of denial of the Appli-
cation. If the underlying judgment is a California state
court judgment, the application shall befiled in the court
in which the underlying judgment was entered. If the
underlying judgment is a federal court judgment, the
application shall be filed in the superior court of any
county within California that would have been a proper
venueif theunderlying lawsuit had beenfiledinaCalifor-
nia state court, or in the Superior Court of the County of
Sacramento.

PART VIl — SUBSEQUENT SERVICE OF
CORRESPONDENCE AND NOTICES

After initial serviceof the Application onthe Department and
of the Notice and Application on the judgment debtor, the
parties must be served with subsequent correspondence and
notices by first class mail asfollows:

A. The Department must be served at:
Department of Real Estate
Recovery Account Unit
P.O. Box 187007
Sacramento, CA 95818-7007.

B. The claimant must be served at his or her address as
specified in the Application, or if represented by an
attorney, at the address of the attorney as specified in the
Application.

C. A judgment debtor who hasfiled atimely response must
beserved at hisor her addressas specifiedintheresponse,
or if represented by an attorney, at the address of the
attorney as specified in the response.

Note: Any party having a change of address should notify
the other parties of the new address. Failure to do so
will result in correspondence and notices being le-

gally served at the old address.

PART VIIl — PRORATION

As noted in the following part, the maximum liability of the
Recovery Account for any onelicenseeislimited. Atany time
prior to the rendering of adecision on aclaim, if the Depart-
ment makes a preliminary determination that the aggregate
valid claims of al aggrieved persons against that licensee are
likely to exceed that limit, in lieu of further administrative
proceedings, the Department will terminate the application
procedure and initiate a proceeding in court to prorate the
funds available among the claimants.

Applicationsreceived by the Department rel ating to aparticu-
lar judgment debtor subsequent to the filing of a proration
action as to that judgment debtor will be returned to the
claimant with anotification that the Application must befiled
in the proration proceeding.

PART IX — GENERAL REQUIREMENTS AND
RESTRICTIONS

The rules governing applications for payment from the Re-
covery Account, both those filed with the Department and
applications denied by the Department and re-filed in court,
are set forth in Sections 10470-10481 of the Business and
Professions Code and in Sections 3100-3109 of the Regula-
tions of the Rea Estate Commissioner. They include the
following:

A. Thecauseof actionmust haveoccurred after July 1, 1964.

B. The claimant must have obtained a final judgment or
crimina restitution order (CRO) against a real estate
licensee based upon that person’s fraud, misrepresenta:
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tion, deceit, madewith intent to defraud; or conversion of
trust funds.

. Thefraud, etc., must have arisen directly out of atransac-
tion in which the judgment debtor:

1. Waslicensed at thetime; and

2. Was performing acts for which areal estate license
was required.

. Applications must be filed on the form prescribed by the
Department and must befiled not later than oneyear after
the underlying judgment becamefinal or criminal restitu-
tion order was issued.

Applicationsfiled with the court following adenial of an
application by the Department must be filed with the
appropriate court within six months after mailing of the
notice of denial of the Application by the Department.

. Thejudgment debtor must beservedwiththe Application,
its supporting documentation, both sides of the Notice
(RE 809), and proper proof of service must be suppliedto
the Department.

The claimant must have diligently pursued collection
efforts against the judgment debtor and all other persons
liableto the claimant in thetransaction that isthebasisfor
the underlying judgment.

. For any one transaction the liability of the Recovery
Account is limited to $20,000.00 per transaction for
causes of action occurring on or after January 1, 1980.

. Forany onelicenseetheliability of theRecovery Account
islimited to $100,000.00 per licenseefor causesof action
occurring on and after January 1, 1980.

Thejudgment or restitution order must be protected from
discharge in bankruptcy. That meansthat the underlying
debt and judgment or restitution order must not have been
discharged in acompleted bankruptcy; or inthe case of a
bankruptcy open at thetime of filing the Application or at
any time while the application is pending, the claimant
must demonstrate that the judgment or restitution order
and debt have been declared to be nondischargeable.

The claimant must provide a statement, signed under
penalty of perjury, that the complaint upon which the
underlying judgment is based was prosecuted conscien-
tiously and in good faith. “Conscientiously and in good
faith” meansthat no party potentially liabletotheclaimant
in the underlying transaction was intentionally and with-
out good cause omitted from the complaint, that no party
named in the complaint who otherwise reasonably ap-
peared capable of responding in damages was dismissed
from the complaint intentionally and without good cause,
and that the claimant employed no other procedural tac-
tics contrary to the diligent prosecution of the complaint
in order to provide access to the Recovery Account.

For aclaim based on acriminal restitution order, claimant
must provideastatement, signed under penalty of perjury,
that:

e Theclaimant has not intentionally and without good
causefailedto pursue any person potentially liableto
the claimant in the underlying transaction other than
adefendant whoisthesubject of acriminal restitution
order.

e Theclaimant has not intentionally and without good
causefailedto pursueinacivil actionfor damagesall
personspotentially liabletotheclaimantintheunder-
lying transactionwho otherwise reasonably appeared
capabl e of responding in damages other than adefen-
dant who isthe subject of acriminal restitution order.

e The claimant employed no other procedural means
contrary to the diligent prosecution of the complaint
in order to seek to qualify for the Recovery Account.

REGULATIONS OF THE REAL ESTATE
COMMISSIONER

TITLE 10, CALIFORNIA ADMINISTRATIVE CODE

Regulation 3101. Application for payment from Recovery
Account.

(@

(b)

(©)

An application for payment from the Recovery Account
shall be made on aform prescribed by the Department,
shall contain the items specified by Section 10471(c) of
theCode, and shall containall of theinformation specified
in Section 3102, except as provided in subdivision (b) of
this section. The application shall be verified by the
claimant in the manner specified in Section 446 of the
Codeof Civil Procedurefor theverification of apleading.
If executed outside of California, the information in the
application and accompanying documents shall be veri-
fied before a person qualified to administer oaths within
thejurisdiction where executed or certified under penalty
of perjury in accordance with the provisions of subdivi-
sion (b) of Section 2015.5 of the Codeof Civil Procedure.

Theclaimant may submit withtheapplicationlessthanall
of the information defined by Section 3102 of these
regul ationsasconstituting asubstantially completeappli-
cation if the claimant believes that the information sub-
mitted with the application is sufficient for the Depart-
ment to determinewhether theapplication qualifiesunder
Sections 10470 through 10481 of the Code for payment
fromtheRecovery Account. However, anapplicationwill
not be deemed substantially compl etewithinthemeaning
of Section 3102 of these regulations unless:

() The Department determines that what has been sub-
mitted is sufficient for it to make a determination
whether the application qualifies for payment from
the Recovery Account and so notifiesthe claimant as
provided in Section 3105 of these regulations; or

(2) The application and supporting information meet all
the requirements specified in Section 3102 of these
regulations.

If any documentsor other attachmentsare submitted with
theapplication, theapplicationshall containaverification
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by the claimant that the documents are true and correct
copiesof theoriginals, and if such documents purport to
be copies of documents filed in court that they are true
and correct copies of the originals filed with the court.

(d) Theapplicationshall containthenameand addressof the
claimant, and if the claimant is not being represented by
an attorney in the filing of the application, a telephone
number wheretheclai mant canbereached duringregular
business hours. If the claimant is represented by an
attorney infiling of the application, the application shall
contain the name, business address, and telephone num-
ber of the attorney.

Regulation 3102. Substantially Complete Application.

Except as provided in Section 3101 of these regulations, an
application for payment from the Recovery Accountis“ sub-
stantially complete” withinthemeaning of Section10471.2(b)
of theCodeif it containsall of thedocumentsandinformation
enumerated below:

(@ Proof that the judgment debtor was served with the
Notice and Application.

(b) A copy of the judgment or criminal restitution order
showingittobeafina judgment asdefinedinthisArticle,
and any findings of facts, conclusions of law, jury ver-
dicts, jury special verdicts, statementsof decisions, memo-
randum decisions, or any other indication by the court or
jury, asthecasemay be, of itsdecision and thereasonsfor
the decision. If the original judgment was appealed,
copies of the appellate decision and remittitur.

(c) Copies of the origina civil complaint, answer, cross-
complaints, answersto cross-complaints, and all amend-
ments or other subsequent versions of any of those
documents; or copiesof the criminal indictment or infor-
mation, and amendments thereto.

(d) Copies of any pre-trial or post-trial briefs or settlement
conference statements.

(e) A listing of all depositions and interrogatories taken in
the underlying action, describing the party or parties
taking thedeposition or propounding theinterrogatories,
thedeponent or personresponding tointerrogatories, and
all persons present at any deposition.

(f) Copiesof any demurrers or motions for summary judg-
ment, supporting documents, and rulings thereon.

(g) Copies of al documents reflecting the terms of the
underlying transaction, including for example offers,
counteroffers, escrow instructions, closing statements,
deeds, notes and deeds of trust.

(h) A detailed narrative description by the claimant under
penalty of perjury of al the facts of the underlying
transaction, including how he or shewas damaged by the
judgment debtors, and the roles of al other persons
involved in the transaction (such as other brokers or
salespersons, sellers and buyers).

(i) A description by the claimant of the basis for each
element of damages.

(i) If the only judgment debtor was a salesperson, a state-
ment asto why the employing broker was not either sued
or taken to judgment.

(k) If any codefendantswere dismissed from the underlying
lawsuit, astatement of thereason for dismissal asto each
such defendant.

() A list of the names of any witnesses who testified at the
underlying trial and the present or last known addresses
of the witnesses to the extent known by the claimant.

(m) A description of searches and inquiries conducted by or
on behalf of the claimant with respect to the assets of the
judgment debtor and the assets of al other personsliable
to the claimant in the transaction which assets may be
liable to be sold or applied to the losses suffered by the
claimants, anitemized val uation of theassetsdiscovered,
and the results of actions by the claimant to have the
assets applied to the losses suffered by the claimant.

(n) If theclaimant claimed any lossrelated to thetransaction
as a deduction on his or her tax return or returns, a
description of the amount of the tax benefit derived
therefrom.

(0) A statement whether the judgment debtor is known to
have filed bankruptcy. If so, a statement whether the
claimant washamed asacreditor inthe bankruptcy, filed
a claim in the bankruptcy, and pursued an adversary
complaint to have the debt determined to be nondis-
chargeable. If the judgment debtor filed bankruptcy and
the claimant failed to take any of theforegoing actions, a
statement as to why the claimant failed to take such
actions.

(p) Abstracts of judgment bearing evidence of having been
recorded in the county or countiesinwhich thejudgment
debtor may possibly have assets.

(g) If any of the above items are not included in the initial
application, or arerequested in adeficiency letter and not
supplied, a statement under penalty of perjury that the
claimant hasmade adiligent effort to locate and produce
theitemsbut hasbeen unableto locate them or hasfound
that they do not exist.

(r) All documentsor copiesof documentssubmitted to meet
therequirementsof thissection must beclear andlegible.

(s) Certification by the claimant that all documents submit-
tedaretrueand correct copiesof theoriginals, andif such
documents purport to be copies of documents filed in
court, that they aretrueand correct copiesof theoriginals
filed with the court.

(t) Foraclaim based onacriminal restitution order, acopy
of any probation report prepared and submitted to the
court.




